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Frequently Asked Questions 
 
 
Asylum 
 
What is asylum?  
 
The right to seek asylum is guaranteed under U.S. and international law. Asylum protects 
people from being forced to return to their home country if they demonstrate that they have 
experienced past persecution or have a “well-founded fear of persecution” on account of their 
race, religion, nationality, membership in a particular social group, or political opinion. Once 
granted asylum, individuals are allowed to live and work in the United States, to be reunited with 
immediate family members who remained abroad, and eventually to apply for permanent 
residence (a “green card”) and citizenship. 
 
Asylum and refugee status are related concepts. Both asylees and refugees must demonstrate 
a well-founded fear of persecution in their home country. People seeking refugee status in the 
United States apply from abroad, while people seeking asylum status apply from within the 
United States or at the U.S. border.  
 
Who is eligible to apply for asylum? 
 
Families, single adults, and unaccompanied children are all eligible to apply for asylum. 
Individuals are legally allowed to seek asylum at the border or after they enter the United States, 
regardless of whether they approach a “port of entry” (a place where U.S. border officials are 
processing people and goods entering the United States) or enter the United States without 
authorization between “ports of entry.” Congress set up the system this way to ensure that 
people seeking asylum would not be forced to return to danger just because they were not able 
to go through a regular border crossing. If someone is already inside the United States, they can 
apply for asylum regardless of whether they are undocumented or already have a temporary 
legal status (such as a student visa or a tourist visa).  
 
Under certain circumstances, people may not be eligible to seek asylum. These individuals may 
still qualify for other forms of protection like “withholding of removal” under U.S. law as well as 
protection under the United Nations Convention Against Torture. If an individual qualifies for 
those protections, the U.S. government is prohibited from deporting them to a country where 
they will suffer persecution or torture. They can obtain work permits in the United States, but 
they are not able to be reunited with family members or to obtain permanent residence (a “green 
card”) or citizenship. 
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How do individuals apply for asylum? 
  
In general, there are two different pathways to apply for asylum, known as “affirmative” and 
“defensive” processes. If the U.S. government has started a case in immigration court to try to 
deport an individual, that individual can apply for asylum “defensively,” to prevent being 
deported. Otherwise, an individual can apply for asylum “affirmatively” if they are inside the 
United States and not in immigration proceedings. 
  
In the “affirmative” asylum process, an individual who is not in any immigration proceedings fills 
out a Form I-589 application for asylum and submits it, with supporting evidence, to U.S. 
Citizenship and Immigration Services (“USCIS”). This application must be submitted within one 
year of their arrival in the United States, with some exceptions. The person seeking asylum is 
then scheduled for an interview with an Asylum Officer who works for USCIS. If the Asylum 
Officer determines that the case should be approved, the officer will grant the person asylum at 
that time. If the Asylum Officer does not grant asylum, the individual’s case will be referred to an 
Immigration Judge where they will have a chance to apply for asylum “defensively.” 
  
In the “defensive” asylum process, an individual in immigration proceedings submits a Form I-
589 application for asylum and supporting evidence to the Immigration Judge in immigration 
court. The Immigration Judge schedules a hearing, known as a “merits” or “individual” hearing, 
in which the person seeking asylum has the opportunity to present testimony, evidence, and 
witnesses in support of their asylum application. The government attorney seeking deportation 
(who works for Immigration and Customs Enforcement or ICE) and the Immigration Judge will 
ask questions to the person seeking asylum. If the judge determines that the individual should 
be granted asylum, they will issue an order granting asylum. If not, the judge will issue an order 
for the individual to be deported. If a person seeking asylum loses their case before the 
Immigration Judge, the person may appeal to the Board of Immigration Appeals (“BIA”). If 
unsuccessful, the person seeking asylum may then file a petition for review with a federal 
appellate court. If the appeal or petition is successful, the case may be sent back to the BIA or 
Immigration Judge for more proceedings. 
  
Depending on whether an individual is applying for asylum “affirmatively” or “defensively,” it can 
take from several months to years for a final decision to be made. 
  
What happens when someone seeks asylum at or near the border? 
  
People seeking asylum may present themselves at a port of entry or be apprehended by U.S. 
immigration officials at or near the border shortly after crossing into the United States. In these 
cases, immigration officials have the authority to decide whether these individuals are (1) sent 
directly to an Immigration Judge for regular immigration proceedings where they can present 
their asylum application and supporting evidence at a full court hearing (this is the “defensive” 
asylum process described above) or (2) placed in “expedited removal,” an accelerated 
deportation process with few procedural protections, whose flaws are described in the final 
section below. If the government decides to put an individual in “expedited removal,” an official 
is required to ask whether they fear being returned to their country of origin. If the official says 
that the individual does not claim fear, the individual is summarily deported without ever seeing 
an Immigration Judge or having an opportunity to apply for asylum. If the official says that the 

https://www.azcentral.com/story/news/local/phoenix/2021/08/19/south-phoenix-affordable-housing-development-coming/8167696002/
https://www.azcentral.com/story/news/local/phoenix/2021/08/19/south-phoenix-affordable-housing-development-coming/8167696002/
https://www.azcentral.com/story/news/local/phoenix/2021/08/19/south-phoenix-affordable-housing-development-coming/8167696002/
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individual claims fear, the person is scheduled for a screening interview with an Asylum Officer 
who will ask them for details about why the person is seeking protection. The Asylum Officer 
then determines whether the individual has a “credible fear” of persecution, which means they 
have a “significant possibility” of meeting the standard for asylum or other protection. If they 
pass the interview, the person is placed in regular immigration proceedings. If the person does 
not pass the interview, the individual may request that an Immigration Judge review the Asylum 
Officer’s decision. If the Immigration Judge agrees with the Asylum Officer, the individual is 
summarily deported without ever having a chance to fully present their asylum claim. If the 
Immigration Judge disagrees and finds a credible fear of persecution, the individual will be 
placed in regular immigration proceedings. 
 
What barriers do people seeking asylum face in proving that they qualify for protection? 
 
People seeking asylum must navigate a complex and technical process to show that they 
qualify for protection in the United States. Multiple barriers to asylum may prevent people with 
valid asylum claims from obtaining the protection that they need. For instance: 
 
 

• There is no right to government-appointed counsel in immigration court (with some very 
limited exceptions)—even for children. This means that unlike in criminal court, the U.S. 
government will not appoint an attorney to represent people seeking asylum who face 
deportation. If a person seeking asylum can’t find an attorney to represent them or can’t 
find one they can afford, they must present their asylum application to the Immigration 
Judge on their own (“pro se”). Research has shown that individuals who have an 
attorney are five times more likely to win their asylum cases. 

• The twelve-page asylum application (Form I-589) must be submitted in English. 
Likewise, any supporting evidence must be submitted in English or with a certified 
translation. Many people seeking asylum are not able to complete the application in 
English and, especially if they are detained, may be unable to access an attorney or 
volunteer who can translate. 

• Immigration Judges are not independent. They work for the Department of Justice 
(“DOJ”) in the Executive Office for Immigration Review (“EOIR”). The head of the DOJ, 
the Attorney General, also oversees the DOJ attorneys who prosecute immigration 
cases in federal court and, thus, serves as both the chief judge and chief prosecutor. In 
addition, as DOJ employees, Immigration Judges may be ordered by their supervisors to 
manage their workloads or to make decisions in the cases of people seeking asylum in 
certain ways that impact fairness. For instance, they may be told to speed up processing 
of their cases, which may result in the person seeking asylum not having enough time to 
find an attorney or prepare their application. Fundamentally, this lack of judicial 
independence means that people seeking asylum are often unable to get a fair day in 
court. 

 
 
 
 
 
 
 

https://trac.syr.edu/immigration/reports/491/
https://www.uscis.gov/i-589
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Are people seeking asylum detained while they are seeking protection in the United 
States? 
 
People seeking asylum are often detained in prison-like conditions while they try to prove to an 
Immigration Judge that they should not be deported. Many are held in the custody of ICE, the 
federal agency in charge of immigration enforcement. People seeking asylum are often held in 
conditions similar to prison and often subjected to severe mistreatment, including physical and 
sexual abuse and denial of access to medical care, even though they are in civil (non-criminal) 
immigration proceedings and their detention is, by law, not supposed to be punitive. 
Depending on how long their immigration cases last, people seeking asylum can be detained for 
months or years—even if they will eventually win their case and be allowed to stay permanently 
in the United States. 
 
Some people seeking asylum who are detained may be eligible to be released on a bond. They 
can request that an Immigration Judge hold a bond hearing. However, many of them are unable 
to pay the high bond amounts set by an Immigration Judge, which can be up to $25,000 or 
more. People seeking asylum who are not eligible for bond may be released on “parole” or 
under other conditions. Those conditions are set by ICE officers and they are purely 
discretionary. While ICE officers are supposed to only consider certain factors, such as whether 
an individual is likely to attend their court proceedings or whether they pose a danger to the 
community, ICE officers will sometimes refuse to grant “parole” without justification or for 
discriminatory reasons.  
 
How do other U.S. policies prevent people seeking asylum from obtaining protection? 
 
In recent years, the U.S. government has implemented many harmful policies, particularly at the 
U.S.-Mexico border, that prevent people with valid asylum claims for protection from accessing 
the U.S. immigration system. These policies run counter to U.S. law and our international 
obligations to ensure that individuals and families are not returned to places where they are 
likely to be persecuted or tortured. 
 
Since March 2020, the U.S. government has routinely expelled people seeking asylum at the 
U.S.-Mexico border under a policy known as “Title 42.” It restricts entry based on an 
unprecedented and unlawful invocation of the Public Health Service Act, located in Title 42 of 
the U.S. Code (federal statutes). This illegal expulsion policy, initiated at the very beginning of 
the COVID-19 pandemic, has functionally shut down the asylum system at the border and 
blocked individuals and families fleeing danger from obtaining protection in the United States. 
People are prevented from approaching the ports of entry to start the process of applying for 
asylum. If they are apprehended along the border, they are often summarily forced to return to 
Mexico or their country of origin with no screening of their asylum claims. This policy places 
vulnerable individuals, families, and children in danger—either by returning them to the danger 
they fled in their home country or expelling them to extremely dangerous conditions in northern 
Mexico, in areas controlled by cartels that particularly target migrants. Public health experts 
have concluded that this policy has no scientific basis as a public health measure, and that the 
United States has the resources it needs, including testing, masking, and vaccines, to process 
people seeking asylum safely.  
 

https://www.acludc.org/en/cases/huisha-huisha-v-gaynor-defending-due-process-rights-children-seeking-refuge-us-during-covid19
https://www.acludc.org/en/cases/huisha-huisha-v-gaynor-defending-due-process-rights-children-seeking-refuge-us-during-covid19
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Even when individuals and families at the U.S.-Mexico border are permitted to start the asylum 
process, the U.S. government often denies them a fair day in court by putting them in the 
accelerated “expedited removal” process described above. As explained above, these highly 
truncated proceedings lack important procedural protections and often result in people with valid 
asylum claims being deported to danger. In addition to the lack of a full hearing, the screening 
interviews frequently take place while people are detained and within days of their arrival after a 
traumatizing journey. These conditions limit a person seeking asylum’s ability to find an 
attorney, much less to prepare for a high-stakes interview that requires people to disclose past 
trauma, in intimate detail, to a U.S. government officer. Without an attorney, people who are 
unfamiliar with the details of U.S. asylum law often do not know what information is important to 
convey to demonstrate that they have a legal claim to protection in the United States. Moreover, 
advocates have documented a pattern of immigration officials failing to properly ask individuals 
about fear of returning to their home countries, resulting in summary deportations without even 
an asylum screening interview. 
 
Under the Trump administration, thousands of individuals, families, and children were unlawfully 
blocked from seeking asylum in the United States through a patchwork of border and asylum 
policies. While the Biden administration has taken some steps to reverse some of these policies 
and to permit a few individuals and families to enter the United States and seek asylum, there 
has been no serious effort to fully remedy the serious harms suffered by people. The Biden 
administration’s decision to keep the unlawful Title 42 order largely in place (described above) 
means that the right to seek asylum at the southern border remains illusory. 
 
 
 
  

https://www.aclu.org/news/immigrants-rights/biden-must-restore-and-rebuild-asylum/
https://www.aclu.org/news/immigrants-rights/biden-must-restore-and-rebuild-asylum/
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Immigration Detention 
 

Who is subject to immigration detention? 

A non-U.S. citizen apprehended at the border or elsewhere within the United States can be 
detained by one or more federal government agencies before their immigration proceedings, 
while their proceedings are pending, or while awaiting deportation. Certain aspects of 
immigration detention can vary depending on which federal governmental agency has custody 
over the person.[1] 

What types of immigration detention exist? 

“Hieleras” 

U.S. Customs and Border Protection (CBP) and Border Patrol (BP)[2] operate holding facilities at 
or near the U.S. border that detain hundreds of thousands of people each year, including adults 
and children seeking asylum. 

These prison-like facilities near the border are often referred to as “hieleras” (Spanish for 
“freezers” or “iceboxes”), because of their notoriously cold temperatures. They are only 
designed to hold people for short periods of time during their initial processing. The term 
“hielera” may refer to both holding facilities within a port of entry or holding facilities located 
within Border Patrol stations, which exist throughout the borderlands. 

Temporary processing facilitates 

CBP also operates other temporary processing facilities where individuals apprehended at or 
near the border may be detained, such as soft-sided tent “influx facilities” used to detain 
unaccompanied migrant youth with little to no oversight[3] and “perreras” (Spanish for “dog 
pound” or “kennel”) – outdoor pens where migrants have been held for multiple days, exposed 
to extreme temperatures and the elements and without access to medical care.[4] 

Long-term detention centers operated by Immigration and Customs Enforcement (ICE) 

ICE operates over 200 long-term detention centers throughout the United States where the 
agency incarcerates people who are awaiting immigration proceedings, a final determination of 
their immigration proceedings, or potential deportation. People in ICE detention can include 
individuals who were initially apprehended by CBP or the Border Patrol who have been 
transferred to ICE, or individuals apprehended directly by ICE in other parts of the United 
States. ICE maintains that over 70 percent of people detained in its custody are subject to so-
called “mandatory detention,” meaning automatic incarceration without any kind of individualized 
assessment.[5] Those not subject to mandatory detention may seek an order for release on bond 
from an immigration judge, or they may seek release on bond or parole directly from ICE. In 
addition to creating an insurmountable financial obstacle for many individuals, bond conditions 
further fuel ICE’s detention and deportation regime.[6] 
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More information on ICE detention can be found here: 
https://www.detentionwatchnetwork.org/issues. 

What are conditions like in hieleras? 

The vast majority of hieleras are designed for short-term detention only, and do not have beds, 
showers, or full-time medical staff.[7] Individuals detained in hieleras have reported the following 
conditions: 

• Being forced to sit and sleep on cold, concrete floors or metal benches;[8] 
• Receiving little or no food (or spoiled or frozen food);[9] 
• Lacking access to clean drinking water;[10] 
• Being packed into overcrowded and unsanitary holding cells without access to basic 

hygiene items (like sufficient soap or menstrual products);[11] 
• Being denied adequate or timely medical care;[12] 

Being subjected to degrading verbal abuse;[13] 
• Being separated from family members;[14] and 
• Experiencing physical and sexual abuse at the hands of Border Patrol agents or CBP 

officers – including rampant abuses perpetrated against children.[15] 

These horrific conditions are even more egregious when considering that many individuals 
taken into CBP custody are people seeking asylum who have already endured significant 
trauma in fleeing their countries of origin to escape persecution. The abuse and neglect that 
people then experience in hieleras can exacerbate their pre-existing trauma. 

How long are people detained in hieleras? 

Hieleras are not designed for overnight custody, yet people are routinely jailed in these facilities 
for multiple days. Although CBP policy states that individuals “should generally not be held for 
longer than 72 hours in CBP hold rooms or holding facilities,”[16] and Border Patrol policy 
provides that “[w]henever possible, a detainee should not be held for more than 12 hours,”[17] 
detentions exceeding these limits are common. 

A July 2019 Department of Homeland Security (DHS) report found that of 8,000 people detained 
by Border Patrol in the Rio Grande Valley, 42.5 percent were detained for longer than 72 hours, 
while 18.75 percent were detained for more than ten days.[18] Children have likewise been 
detained in hieleras for up to – if not longer than – a week.[19] 

Given the structural deficiencies and inhumane conditions of the hieleras, it is the ACLU’s 
position that these border prisons are categorically unsuitable and inappropriate for any period 
of detention beyond the time required for initial processing, which typically takes no more than a 
few hours. 

 

 

 

https://www.detentionwatchnetwork.org/issues
https://www.detentionwatchnetwork.org/issues
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Can I locate someone detained in a hielera? 

Unlike ICE, CBP has never implemented a detained person locator system, nor does it facilitate 
visitation or communications with family.[20] By both detaining individuals longer than they should 
and refusing to implement a locator system or facilitate outward communication,[21] CBP 
essentially disappears vulnerable people into its detention system, causing extreme stress and 
anxiety for both the detained person and family and friends who are unable to locate their loved 
ones. 

It is thus imperative that CBP implement a telephonic or online detainee locator system for all 
individuals in CBP custody that will allow people to find detained family members and facilitate 
access to legal counsel for those in CBP custody. 

Do people detained in hieleras have access to legal assistance? 

Although people seeking asylum have a right to confer with lawyers and others to prepare for 
their initial credible fear interviews[22] and other screenings for protection, CBP has consistently 
denied people detained in hieleras meaningful access to legal assistance.[23] Even if a lawyer 
were able to locate a client, confidential communication with a client is similarly inaccessible. 
Except for narrow circumstances in which access to confidential communication with counsel 
has been ordered by federal courts,[24] as a matter of practice, CBP does not typically let people 
communicate confidentially by telephone with their lawyers; does not provide any callback 
number by which lawyers may reach their clients; denies lawyers physical access to hieleras; 
and denies lawyers the opportunity to be present during their clients’ screening interviews.[25] 
This not only denies people seeking asylum their right to due process, but all but guarantees 
that many people seeking asylum will be erroneously sent back to countries where they face 
danger. 

Where do people go when they are released from a hielera? 

Where someone goes upon their release from a hielera depends upon their individual 
circumstances and, sometimes, the whims of DHS enforcement officials. In some cases, a 
person will be transferred from a hielera to ICE custody for long-term detention in a detention 
center, thus prolonging their suffering for months or years and fueling profits to the private 
prison companies that ICE often hires to run its facilities. Other individuals may accept 
“voluntary departure,” which permits an individual to leave the United States by a certain date 
without being subject to a formal order of removal. (Note, however, that individuals detained in 
CBP custody often report being coerced into signing “voluntary” repatriation documents under 
threat of violence, criminal charges, or lengthy detention times.[26]) Others may be released to 
their networks of care where they can be supported by family members, friends, and their 
community while their immigration proceedings are ongoing. Those who are released may still 
be required to report to regular check-ins, wear electronic ankle monitoring devices[27] or be 
subjected to other forms of harmful electronic surveillance. Unaccompanied youth are generally 
transferred into the custody of the Office of Refugee Resettlement (ORR) within the Department 
of Health and Human Services. ORR is responsible for the youths’ care and facilitating their 
release to family or another sponsor in the United States. 
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Who is responsible for oversight of the hieleras? 

CBP abuse – both within and outside of hieleras – is exacerbated and encouraged by weak 
internal accountability mechanisms resistant to addressing human rights violations.[28] 
Individuals who wish to file a complaint about their treatment while in CBP custody can go 
through: 

• The Chief Agent in Charge on duty in the facility where they are detained (if they are 
still in CBP custody); 

• The DHS Office of Civil Rights and Civil Liberties (CRCL); or 
• The DHS Office of the Inspector General (OIG) 

Fear of retaliation often discourages people from making complaints. When people do file 
complaints, many go unanswered. Few result in any satisfactory disciplinary outcome.[29] 
Giving responsibility for investigating allegations of abuse to the agency that is also the subject 
of the complaint creates a clear conflict of interest.[30] 

And while CRCL and OIG can issue policy recommendations, they do not have the power to 
discipline or prosecute CBP officials. As such, CBP largely operates within an unchecked 
culture of abuse. 
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